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PILBARA PORT ASSETS (DISPOSAL) BILL 2015 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 
Clause 12: Disposal of land — 
Debate was interrupted after the clause had been partly considered. 
Mr B.S. WYATT: Before we rose for private members’ business, the Treasurer might recall that we were 
talking about clause 12(2) and that even though the government has said it wants a 50-year lease, the legislation 
provides for a 99-year lease. In the Treasurer’s response, he provided some information to the member for 
Willagee that that allows for the case of the lease being 51 or 52 years. Is there any capacity then to have in this 
scenario a 50-year lease with a 40-year extension option allocated? Does the Treasurer understand what I am 
trying to say? In the legislation there is mention of 99 years, but if the lease is 50 years, it is 50 years; the 
Treasurer has made that very clear both in Parliament and in the briefing received. Is that an option that would be 
looked to? 
Dr M.D. NAHAN: The advice of Treasury right now is that for this asset a 50-year lease is an appropriate term. 
For tax reasons it might be slightly above that, say 51 or 52 years. 
Mr B.S. Wyatt: Can the Treasurer explain what sort of tax consideration might cause it to change from 
50 to 52 years? 
Dr M.D. NAHAN: I am only guessing. Again, I have talked with other people about the optimal period, and 
over 50 years there are certain advantages for amortisation and other factors. It has to do with the treatment of 
the lease for accounting purposes, particularly because it is a lease. I have been told over and again that the lease 
has to be for 50 years to optimise its tax treatment. 

Mr B.S. Wyatt: What is the margin of error? What if they come back and say they want 80 years? 

Dr M.D. NAHAN: I am just trying to indicate that it might be 51 or 52 years; that is our intention. We have 
discussed 50 years and 49 years, particularly for the port of Fremantle, which we are not talking about now. If 
someone said they wanted a lease of 50 years and 49 years and offered substantially more than that, we may 
consider it, but right now we are saying 50 years. That is the policy approach. If someone offers substantially 
more for the additional 49 years, bringing it up to 99, we might consider that and we will disclose that. That is 
why 99 is there. 

Mr B.S. Wyatt: Is 50 years just a benchmark at this point? 

Dr M.D. NAHAN: Yes, but it is a benchmark based on Treasury’s feedback from its lead financial advisers, 
who know these sorts of things, and the market also, and also because of the nature of the asset. 

Mr B.S. WYATT: Clause 12(3) reads — 

The securities in a corporate vehicle can only be disposed of under this Act to a private entity if the 
corporate vehicle holds —  

(a) an interest in the land referred to in subsection (1) that is no greater than a leasehold interest for 
a period not exceeding 99 years; or 

(b) a licence in respect of the land referred to in subsection (1) for a period not exceeding 99 years. 

Subclause (1) refers to the crown freehold land owned by the authority. Can the minister explain the purpose of 
subclause (3) and what is the corporate vehicle that we are trying to deal with here? 

Dr M.D. NAHAN: In the disposal process, we will set up a corporate vehicle and will sell that corporate vehicle 
to the purchaser. The purchaser can dispose of that only under an act — 

Mr B.S. Wyatt: Sorry, minister, can you just explain that first part: in the disposal process, you will set up 
a corporate vehicle. 

Dr M.D. NAHAN: We will set up a corporate vehicle that includes the asset. The Pilbara Ports Authority can 
sell that only if it has a lease for less than 99 years. This will limit the sale of the asset by the PPA, and the limit 
is that it has to have the asset there for a lease of less than 99 years. 

Mr B.S. WYATT: The PPA will not simply sell the asset. It will put the port assets, as defined, into a corporate 
structure and that corporate structure will effectively be sold. Is that how I am understanding this from looking at 
the — 

Dr M.D. Nahan: I refer to the non-land assets. Remember, we were going to have three — 
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Mr B.S. WYATT: Yes, the non-land assets, and that is why, previously, the Treasurer referred to the scenario in 
which the Under Treasurer can take on some of those corporate roles or appoint people to them—is that right? 

Dr M.D. NAHAN: Yes. The other option is to have another vehicle created by the Under Treasurer if we do not 
use the PPA, but it is our intention to use the PPA. Again, this is template-type legislation. We have to apply it to 
different assets and now the PPA is able to do these sorts of things. Essentially, it is another limitation on the 
length of the lease. 

Mr B.S. WYATT: Subclause (6) states — 

This section applies despite the Port Authorities Act 1999 section 28(3) and (4). 

Section 28(3) of the Port Authorities Act reads — 

The period for which a lease or licence of vested land is granted cannot exceed 50 years. 

The minister has explained the 99 years. Section 28(4) of the act states — 

For the purposes of this section and any prescribed criteria, the period for which an easement, lease or 
licence is granted includes any period for which the easement, lease or licence is renewable pursuant to 
an option to renew. 

Hence my question previously about the 50 years plus 49 scenario without clause 12(6) where, effectively, we 
would be limiting the period to the 50 years, including renewables. 

Dr M.D. NAHAN: Yes. My interpretation, and the advice I have been given, is that that is right. 
The Port Authorities Act 1999 limits leases to 50 years. Leases may exist, as referred to in section 28(4) of the 
Port Authorities Act, that are for a period of less than 50 years. Clause 12(6) of the Pilbara Port Assets 
(Disposal) Bill 2015 will overcome the limitations in the Port Authorities Act and allow us to go beyond 
50 years. 

Mr B.S. WYATT: I have one more question on this clause. In respect of the Utah Point asset, there are contracts 
with the users. What other leases and licences are in place? Presumably, there is some form of easement for the 
BHP conveyor belt. 

Dr M.D. NAHAN: BHP’s assets, both underneath and over, are protected by the agreement. Of course, Utah 
was built around those. They existed pre-Utah. There will be contracts for Qube and there will be contracts so 
that the users can stockpile. There are two stockpiles—1 and 2. As part of the port-use contract, the users have 
the right to stockpile. There will be contracts to tranship the ore and surface easements. Ships tying up and 
whatnot are governed by the Pilbara Ports Authority. They are the ones I can think of. There will be easements 
for Western Power’s transmission line, and maybe for the Water Corporation, but I think the Water Corporation 
has own water services. There are a substantial number of sprinklers on the iron ore to stop the dust, and we are 
not sure whether Water Corp has any input to that, but we do not think it does. 

Clause put and passed. 

Clause 13: Land subject to unregistered leases with terms exceeding 5 years — 

Mr B.S. WYATT: Are there any unregistered leases over what will become the port assets? 

Dr M.D. NAHAN: Does the member remember that this was a very important one for the Perth Market 
Authority sale? 

Mr B.S. Wyatt: I do, yes. 

Dr M.D. NAHAN: We wanted to grandfather in a whole range of longstanding leases. In the case of Fremantle 
port, there might be some issues there, too. We have not addressed that yet. I am looking at my advisers, and 
right now they cannot think of any such leases, but it is possible. 

Mr B.S. Wyatt: Presumably, this is part of the template, but at the moment, as far as we are aware, there are not 
any unregistered leases over the land?. 

Dr M.D. NAHAN: Yes. In the case of PMA, when we started looking at that, we found a large share of 
unregistered leases. 

Mr B.S. Wyatt: That does not surprise me with PMA. 

Dr M.D. NAHAN: Yes. We wanted to take care of those. 

Mr B.S. Wyatt: But you would have thought that at Utah Point that would be very unlikely. 
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Dr M.D. NAHAN: Atlas is the totally dominant user, and then MRL and one other. Their capacity is 99; they do 
not have that many other leases out there. The issues of shipping and whatnot and Qube are well known. So, no, 
they do not have a large volume of transactions and services provided. 

Clause put and passed. 

Clauses 14 to 16 put and passed. 

Clause 17: Functions and powers of corporate vehicles — 

Mr B.S. WYATT: Sometimes we insist on stating the bleeding obvious in legislation. Clauses 14, 15 and 16 do 
that. Clause 17 states — 

A corporate vehicle has all of the functions and powers that are necessary or convenient for the 
purposes of the disposal of a port asset under this Act, including — 

(a) the power to acquire land; and 

(b) the power to create subsidiaries. 

I would have thought a corporate vehicle has all these powers in any event. Why do we have this specific clause 
stating that a corporate vehicle can act like a corporate vehicle? 

Dr M.D. NAHAN: I think I understand that. If there was a corporate vehicle under the Pilbara Ports Authority in 
Port Hedland, this clause is just to ensure that it has the powers of a corporate vehicle as a subsidiary of 
a government entity, the PPA, under this bill, as well as under the Port Authorities Act. 

Mr B.S. Wyatt: Would there ordinarily be a difference, though, in terms of the powers existing under the 
commonwealth Corporations Act 2001? 

Dr M.D. NAHAN: The advice is that there is some uncertainty about whether a subsidiary of the port of 
Port Hedland can go beyond the Port Authorities Act, so a subsidiary will be governed by the Port Authorities 
Act, not the commonwealth Corporations Act. 

Clause put and passed. 

Clause 18: Directions by Minister — 
Mr B.S. WYATT: We are dealing with some displacement provisions again, which we have dealt with in the 
past, but still for the purposes of Hansard on this legislation, I would like the Treasurer to explain clause 18(5) to 
the house. Perhaps we can start with the Treasurer’s summary of clause 18. It might assist members for the 
Treasurer to outline these displacement provisions, which, from memory—I maybe misremembering—require 
the consent or at least the acquiescence of the federal government in respect of the displacement of the 
commonwealth Corporations Act. Am I misremembering that? I think we last had this conversation in the matter 
of the Bell group legislation. 

Dr M.D. NAHAN: Yes, at least as it applied to Bell. Bell definitely did require displacement of the 
Corporations Act. 

The issue is that the minister has to direct the directors of the port authority to dispose of this asset. That will be 
done under state jurisdiction, and through the Port Authorities Act and this legislation. We need to protect them, 
when acting in that manner, from any issues in respect of contravention of the commonwealth Corporations Act. 
The issue is that the minister gives the port authority directors a direction to sell the asset, and the powers for that 
are under this state legislation. 

Mr B.S. Wyatt: Am I correct in saying that the directions that you give to the authority by virtue of this clause 
could very well contravene the Port Authorities Act 1999 or the Western Australian Land Authority Act 1992, 
and if this happens nobody in the authority is liable for that? 

Dr M.D. NAHAN: Yes. It might contravene the Port Authorities Act. 

Mr B.S. Wyatt: In what way? 

Dr M.D. NAHAN: Let us say that the directors might come to the conclusion that the port authority has a couple 
of specified objectives for operations. This might mean maximising the net asset value of the port. 

Mr B.S. Wyatt: Or to facilitate trade? 

Dr M.D. NAHAN: Yes, to facilitate trade. This clause is a projection to indemnify the port authority’s directors 
from what their interpretations of the responsibilities directives might be. It also protects them because there 
might be a contravention in some manner of their interpretation of the Corporations Act. It indemnifies the 
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directors of the port authority, when they make their decisions for disposal of the asset, from any contravention 
of the responsibilities under the Port Authorities Act or, indeed, the Corporations Act. 

Mr B.S. WYATT: Again in terms of practicality, I assume that this would work out thus: if someone is a board 
member of the Pilbara Ports Authority, which will have the authority to sell the port asset once this bill passes, 
realistically, as a board, they will make any decisions to effect that sale only upon direction from the minister. 
Why would they do anything without that direction? 

Dr M.D. NAHAN: Yes—especially since directors could be open to liability for certain things. 

Mr B.S. Wyatt: That is right. To get the protection, they have to be directed by you or the transport minister, 
whoever it is. 

Dr M.D. NAHAN: Yes. It is really important. Of course, one of the major focuses of this bill is that it is 
necessary to indemnify the directors to not only sell the asset but also provide information to the potential 
bidders. 

Mr B.S. Wyatt: Yes. I think we do that later on in the bill. 

Dr M.D. NAHAN: Yes, we do. We did the same thing with the Perth Market Authority. 

Mr B.S. WYATT: Subclause (5) states — 

This section is declared to be a Corporations legislation displacement provision for the purposes of the 
Corporations Act 2001 (Commonwealth) section 5G in relation to the Corporations legislation 
generally. 

I am trying to understand why we are displacing any part of the Corporations Act, and which part. I think 
section 5G gives the capacity to displace, but I am uncertain what we are seeking to displace. As I said, the last 
time we had this conversation was around the Bell Group legislation, but that was a very different piece of 
legislation. 

Dr M.D. NAHAN: There are two reasons. One is that we are giving the authority a direction to act in a manner 
that might be interpreted as not in the interest of the company or the port of Port Hedland. For instance, it might 
think that its objective is to maximise throughput and this takes this asset out of its hands and into the private 
sector. That might be able to be interpreted as not facilitating throughput through the port. They are also 
acting — 
Mr B.S. Wyatt: Sorry, minister; can I interject? Is the Port Hedland Port Authority—perhaps I should know 
this— a corporate governed by the Corporations Act? 
Dr M.D. NAHAN: Yes, it is. I refer to a subsidiary, maybe. That is how we did it here. Other states have made 
them subject but we have duties that are analogous to the Corporations Act in the port authority under the 
Statutory Corporations Act. 
Mr B.S. Wyatt: Is subclause (5) dealing with the scenario if we create a corporate vehicle and put the assets in 
that corporate vehicle and that is then sold? 
Dr M.D. NAHAN: Yes. 
Mr B.S. Wyatt: Got it. 
Dr M.D. NAHAN: There are two things. One, it might be interpreted that it is acting not in the interests of the 
port of Port Hedland, which it is the director of, and, second, that I give directives that might be interpreted as 
overriding their independence as directors under the Corporations Act. They would be the directors of this 
corporate vehicle. We expect that the port authority directors and the directors of the corporate entity will be the 
same. 
Mr B.S. WYATT: Again, I have a question out of curiosity. Can the displacement provision for the purposes of 
the Corporations Act be general like this is? Do we not have to specifically identify which sections of the 
Corporations Act we are looking to displace? This is quite a general subclause for basically any provision that 
might be in breach. Am I understanding that correctly? 
Dr M.D. NAHAN: That is correct. 
Clause put and passed. 
Clause 19: Regulations about corporate vehicles and trusts — 
Mr B.S. WYATT: This flows from what we have been dealing with. Could the minister give an explanation of 
this clause, please? 
Dr M.D. NAHAN: This provides the power to limit the constitution of the corporate vehicle. For example, when 
Western Power was disaggregated and Horizon Power was waiting to be created, a similar section was used to 
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require the chief executive officer to be located in Karratha. It provides a power to limit the constitution. We do 
not have the intention of doing much in this area, but this is part of the omnibus or template legislation. 
Clause put and passed. 
Clause 20: Minister may make transfer orders — 
Mr B.S. WYATT: Clause 10(1) states, “The Minister may, by order published in the Gazette”. This is that order 
referred to in clause 10, setting out the information, effectively, when the disposal occurs. What time frame are 
we looking at between publishing in the Government Gazette and the transfer of the assets? 
Dr M.D. NAHAN: Clause 10 authorises the disposal of the asset. After that, this clause deals with the transfer of 
individual assets, and that will depend on due diligence on individual assets. There might be time differences in 
effecting the transfer, which is what this clause deals with. 
Mr B.S. WYATT: Clause 20(2) states — 

If the transfer time is specified by reference to when a thing is done, the Minister must ensure that 
notice of the time when the thing is done is published in the Gazette. 

This is in respect of publishing a transfer order that may reference a thing being done, whatever that thing may 
be, and then that thing must also be gazetted; is that correct? 
Dr M.D. Nahan: Yes. 
Mr B.S. WYATT: Once that is gazetted, that is effectively the completion of this clause, subject to a later 
transfer time and date, if I am following that correctly. 
Dr M.D. NAHAN: Yes. 
Clause put and passed. 
Clause 21: Consequences of transfer orders — 
Mr B.S. WYATT: These are the consequences. I am curious about this point in subclause (2) — 

A transfer order has effect at the transfer time as follows — 
(a) a specified asset is, by operation of this section and without the need for any conveyance, 

transfer, assignment or assurance or any prior notice or further act, transferred to the transferee 
and becomes an asset of the transferee; 

Does the legal ownership of the assets and liabilities that may be transferred take place at the time of gazettal or 
does the gazettal set a time when that will take place?  
Dr M.D. NAHAN: The gazettal sets the time of transfer. There might be a difference between the time we 
gazette and the time it happens—the next day, or whatnot — 
Mr B.S. Wyatt: Or the occurrence of the thing. 
Dr M.D. NAHAN: Yes. 
Mr B.S. WYATT: Clause 21(2)(d) reads — 

a specified agreement or instrument has effect, by operation of this section, as if (unless 
otherwise specified) a reference to the transferee were substituted for a reference to the transferor in the 
agreement or instrument; 

During our briefing, I think Mr Mann made the point—I do not want to put words in his mouth—that this is the 
clause that deals with the scenario where, for all the agreements that the Pilbara Ports Authority is in with respect 
to Utah Point, the purchaser effectively steps into those shoes. Is that what this is effectively saying? 
Dr M.D. NAHAN: That is right. It is an operating asset now; the PPA has a whole bunch of agreements, 
including with Qube Ports and Bulk as well as the longer-term service agreements with Atlas Iron and others, 
and the transferor steps into those shoes and assumes those responsibilities, so they do not have to go through 
re-assigning all the leases, both with service providers like Qube and with the clients. 
Mr B.S. WYATT: I am not going to labour this point, but is there any capacity for any of the users—
Mineral Resources or Atlas, for example; there are only three, I think—to say, “Hang on a minute, we have an 
agreement with the Pilbara Ports Authority.” Can any of the users effectively hold up or inhibit any transfer of 
ownership from the PPA to somebody else? 
Dr M.D. NAHAN: Good question, and my advice is no. Clause 42 will deal with that issue. 
Mr B.S. Wyatt: Okay. 
Clause put and passed. 
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Clause 22: Completion of transactions for this Division — 
Mr B.S. WYATT: Again, I am curious to know the advice from the lawyer at your table, minister. The clause 
effectively requires both parties to take all practical steps in the event that something happens to inhibit the 
completion of the transfer. What circumstances is the government seeking protection from here? I am assuming 
it is not a force majeure-style issue; something is obviously being considered here. No doubt it is a boilerplate 
kind of clause, but there is obviously something being considered. 
Dr M.D. NAHAN: Yes, it is a boilerplate clause, and you can see why it happens. The possibilities are different 
from aspect to aspect. The advice is that some of the IT contracts might be governed by Canadian law, and 
therefore cannot be assigned by this legislation. 
Mr B.S. WYATT: Presumably what we are saying here is that if an IT contract may be governed by Canadian 
law, the parties to that contract have to do all they can to effectively transfer that IT. 
Dr M.D. NAHAN: The minister can enter into a novation direction agreement with the Canadian company, so 
the minister has the power to overcome the impediment and build in a transfer, because in this case Canadian 
law might inhibit it in some way, so this gives the minister the power to novate it and enter into an agreement 
with the Canadian service provider to effect the transfer.  
Mr B.S. Wyatt: Is this Canadian example hypothetical or is this actually something that is occurring? 
Dr M.D. NAHAN: We do not know whether it is specific to this but it is a very common phenomenon 
experienced in other transactions, particularly in information technology arrangements; for instance, all the 
Indian providers and whatnot. 
Clause put and passed. 
Clause 23 put and passed. 
Clause 24: Delivery and access to records — 
Mr B.S. WYATT: I am not sure whether it is this clause or a later clause, but does this relate to the access to 
documents that may otherwise be commercial-in-confidence, or is this simply to allow the minister to give 
instructions to defeat any potential breach of the Corporations Act that the Pilbara Ports Authority board may 
have to do to comply with directions by the minister? 
Dr M.D. NAHAN: Yes, the member is correct—this gives power to the minister to direct the directors of the 
Pilbara Ports Authority to, firstly, provide the information in the data room, as they call it, and, secondly, once 
the successful purchaser is selected, to transfer all the other information to them. So, first the data and second 
a final transfer. 
Clause put and passed. 
Clauses 25 and 26 put and passed. 

Clause 27: Authorised disclosure of information — 
Mr W.J. JOHNSTON: I note the first thing in this clause is that a person can be authorised to disclose 
information even though that would otherwise have been a breach of contract or confidence or any other civil 
wrong. I wonder whether that is a way to ensure that more of the Harriet Point agreement could be published 
than the Treasurer suggests it might be. From memory, when we discussed this previously at clause 5, the 
Treasurer said that the parts of the agreement that impacted on the operations of Utah Point would be disclosed. 
That means that the operators of the port have to be confident that the government knows what interests them. 
Other matters in the agreement may be unknown to them and might impact it as well but are not disclosed. 

I make an observation about the timing. As the Treasurer pointed out, Hon Alannah MacTiernan signed the 
agreement. Hon Alannah MacTiernan was not aware of anything to do with the time line for the calling of the 
election. At the time there was some controversy in the media about whether the timing of the election related to 
the signing of the agreement, but of course they were coincidental—they had nothing to do with each other. 

Dr M.D. Nahan: I accept that. 

Mr W.J. JOHNSTON: I am wondering whether this is an opportunity for us to allow further disclosure in 
respect of what I call the Point Harriet agreement but is in fact the Harriet Point agreement.  

Dr M.D. NAHAN: The objective of this whole process is to keep the agreements wherever they are, whole and 
untouched. As the member knows, there are confidential requirements in the Harriet Point agreement. They need 
to be disclosed to potential bidders. The information in the Harriet Point agreement that is relevant to the 
purchase and operation of Utah Point will be disclosed to potential bidders. That is a requirement. It is limited to 
the purposes of the disposal. It is not a backdoor means of overcoming the confidential clauses that were entered 
into in the agreement act some years ago.  
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Mr W.J. JOHNSTON: Just as an aside, with a bit of indulgence from the Chair, I want to compliment the 
member for Geraldton, who represented the Minister for Citizenship and Multicultural Interests at tonight’s 
Balai Bahasa Indonesia Perth annual general meeting and dinner. His speech in Indonesian was absolutely first 
rate. Very good, member for Geraldton. The Indonesian speakers in the room were particularly complimentary 
of his pronunciation. He made a joke about the use of Google Translate but he impressed people with his 
capacity to speak Indonesian. 

Will BHP Billiton effectively veto or have an opportunity to veto? How will the relationship between the 
disclosure of parts of the Harriet Point agreement and BHP Billiton be managed between the Pilbara Ports 
Authority and BHP Billiton?  

Dr M.D. NAHAN: Legally, BHP Billiton does not have the right to prevent it. The team has or will enter into 
discussion with BHP and inform it of what we are doing and the information that has been provided. It will not 
have veto over that information. There will also be assurances that there will be penalties for any of the bidders 
for disclosing that information provided to them in the bidding process. Clause 29 imposes penalties for 
disclosure of information. 

Mr W.J. JOHNSTON: So we will not get to see the parts of the Harriet Point agreement that are disclosed to 
the bidders? 

Dr M.D. NAHAN: I will not and I do not think the member will. I am not involved in this process.  

Mr B.S. WYATT: I want to clarify one thing with the Treasurer. We are effectively protecting against 
a disclosure that breaches a contract or confidence or any other civil wrong in paragraph (a) or — 

(b) a breach of duty under any of the following — 

... 

(c) a breach of, or an offence under, a provision of a written law that prohibits or restricts the 
disclosure of information. 

The breach of duty under paragraph (b) is much broader than simply disclosure of information. We are dealing 
with any breach of duty under those three pieces of legislation listed. Perhaps the Treasurer could give an 
example, in particular under either the Port Authorities Act or the Western Australian Land Authority Act in 
which he sees this protection will be necessary. Which duty are we expecting may be breached beyond 
disclosure of information? 

Dr M.D. NAHAN: The key issue is to indemnify or authorise disclosure of information as a director of the port 
authority. Under the Port Authorities Act, they are not allowed to disclose information about operations of the 
port authority or about land that is governed by the Land Authority Act.  

Mr B.S. Wyatt: So (b) is more for breach of directors’ duties? 
Dr M.D. NAHAN: Yes. 

Clause put and passed.  
Clause 28: Auditor General may disclose information — 
Mr W.J. JOHNSTON: I want to draw attention to section 46(2) of the Auditor General Act, which I am sure 
the Treasurer has become aware of, because the Auditor General has been talking about obligations and access to 
information. I understand that two types of documents come into question, the first being cabinet minutes and 
cabinet submissions and the second being legal opinions. I understand that an understanding is reached between 
the Auditor General and the government—not just this government, but all governments—about how to assess 
matters relating to cabinet, but there is no similar arrangement for legal opinions. Given that lots of different 
legal opinions on this will be flying around, I wonder whether the Auditor General is going to be granted access 
to the legal opinions. I know that is a matter that the Auditor General has raised in annual reports and elsewhere, 
so it is a very important issue. 
Dr M.D. NAHAN: The Auditor General came up with that recently with the Perth Stadium, and the 
State Solicitor’s Office was adamant that under the Auditor General Act, the Auditor General could not have 
access to that information. I find that strange, to be honest. The Auditor General is of the opinion that the 
Auditor General Act needs to be amended or altered. That has to be done, because it is an anomaly that has 
arisen. I think there was a debate about whether it was an issue or not, but the State Solicitor’s Office is adamant 
that the Auditor General cannot have access to at least certain types of solicitor’s advice, and now the 
Attorney General has come to the conclusion that the act prevents him and that there needs to be an amendment 
to the Auditor General Act. That has not taken place yet but it needs to be done. 
Mr B.S. Wyatt: Do you think it might take place this year? 
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Dr M.D. NAHAN: I do not know. I would have to have a discussion with the Auditor General, which I have not 
had. We will potentially face that problem. How many legal opinions we will get on this issue — 
Mr B.S. Wyatt: How many lawyers have you got? 
Dr M.D. NAHAN: We have one here. 
Mr B.S. Wyatt: I am being facetious. 
Dr M.D. NAHAN: It is a separate question. All this does is authorise the Auditor General to collect information. 
That is a valid point. If the advisers have a quandary about the limitation of the Auditor General—I personally 
find it strange and it is an anomaly in the Auditor General Act—we will do what our advisers say. I know we are 
not going to alter the Auditor General Act before this bill goes through. 
Mr W.J. JOHNSTON: It just seemed to me that this was an opportunity to make specific provision in particular 
legislation and the government could have fixed it. It could have been fixed in this legislation, because the 
government could have given the Auditor General the power to do what he needed to do. 
Dr M.D. Nahan: We are not actually allowed to amend the Auditor General Act through the back door. 
Mr W.J. JOHNSTON: I was not suggesting that the government would, but I am saying the government could 
have had a provision that said, “notwithstanding section 46(2) of the Auditor General Act”. My understanding of 
the annual report is that this provision overrides every written law, and the question is whether legal professional 
opinion is written law. The government could have written in this clause, “including legal professional 
privilege”. I am not asking the minister to respond. I do not know whether the member for Victoria Park has any 
further questions, but I just think that it could have been fixed. 
Dr M.D. NAHAN: To clarify, this is about information that has come from the Auditor General to us, not from 
the port of Port Hedland to the Auditor General. I accept the member’s point. Of course, we would not think 
about trying to use this type of legislation to alter the Auditor General Act. We need to amend the 
Auditor General Act to make sure that that anomaly which has come up and which applies across decision-
making in government is fixed, and not just in this case. 

Clause put and passed. 
Clause 29: Offence of disclosing information — 
Mr B.S. WYATT: I want to confirm that the purpose of this clause is to deal with people who are given access 
to the data room, and who will obviously have to sign a confidentiality agreement. I am also curious about 
whether the penalty of a fine of $200 000 is a measure that has been lifted from other legislation. Is this a fairly 
standard national penalty for this sort of offence or is it unique to this bill? 
Dr M.D. NAHAN: The penalty is for the offence of disclosing information provided in the data room. We used 
the same penalty in the Perth Market Authority legislation. This is consistent with that legislation. Some of that 
stuff about the PMA was very confidential. 
Mr B.S. Wyatt: Was the penalty the same? 
Dr M.D. NAHAN: Yes, it was. 
Mr W.J. JOHNSTON: In the legislation for the sale of the Perth Market Authority, from memory, the wording 
in the equivalent clause was the same. However, the data room was already running at that time. Therefore, that 
legislation was creating an offence for something that was not at that time illegal, and we had a bit of 
a discussion about that. Of course with this legislation, the data room is not running. The criticism that we made 
at that time is that we were applying a criminal penalty to something that might have been a breach of 
confidence but was not illegal. On this occasion, no-one has got the information yet, so we are not creating 
a criminal offence retrospectively. Therefore, the issues that we raised about the PMA legislation do not apply to 
this bill.  
Clause put and passed.  
Clause 30: Application of proceeds of disposal — 
Mr B.S. WYATT: I am curious to know how the Treasurer will apply the proceeds of disposal. Clause 30 states — 

The proceeds of a section 10 disposal must be applied by paying them to the Treasurer or as the 
Treasurer directs otherwise.  

I note that it will not be the Minister for Transport who will get the proceeds of the sale. That is wise, I would 
have thought. Can the Treasurer please tell me how he intends to apply the proceeds of the sale?  
Dr M.D. NAHAN: We are jumping the gun. Let us get the sale done first. There is some debt attached to this 
asset that has not been paid off. 
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Mr B.S. Wyatt: How much? 
Dr M.D. NAHAN: We think it is $145 million.  
Mr B.S. Wyatt: Is that the outstanding debt?  
Dr M.D. NAHAN: Yes. 
Mr B.S. Wyatt: I thought it was $225 million. The Treasurer gave a figure of $290, I think he said.  
Dr M.D. NAHAN: It is $305 million for the investment in the asset initially. 
Mr B.S. Wyatt: Yes, $305 million, sorry, and, of that, $145 million is outstanding? 
Dr M.D. NAHAN: Yes. That is the estimated outstanding amount as at 20 May 2016. 
Mr B.S. Wyatt: So, you will settle the debt? 
Dr M.D. NAHAN: Yes, we will settle the debt. That would be the logical thing to do—I am sure the port of 
Port Hedland would argue that case validly. The intention is to use the residual to pay down general government 
sector debt. 
Mr W.J. JOHNSTON: The Treasurer gave a figure of $290 million, or whatever it was, for the cost. Was it not 
$215 million? I have the relevant part of budget paper No 2 from the 2010–11 Budget Statements, and it has the 
total cost of the Utah Point berth–multi-user Panamax berth at $217 330 million. What was the other $80-odd 
million for? That is the first question. The second question is about the $150 million—which is obviously an 
understandable amount—that is held against the asset. Is there a special levy for port users in respect of the debt; 
and, if there is, for how long have they been paying that? 
Dr M.D. NAHAN: The total purchase price of the asset was $305 million. The member for Cannington quoted 
some sums from the Pilbara Ports Authority. There were also user contributions on top of that. They were 
prepayments and they have all been settled. 
Mr B.S. Wyatt: Prepayments for? 
Dr M.D. NAHAN: They were the contribution to building the asset. 
Mr B.S. Wyatt: And that is what came to $305 million? 
Dr M.D. NAHAN: The PPA’s contribution and the users’ contributions came to $305 million. The member for 
Cannington quoted the PPA’s investment. Those prepayments have all been disbursed. 
Mr W.J. JOHNSTON: I know this is a technical question, but where were those prepayments accounted for? 
We can see the Western Power gifted assets on the books. 
Dr M.D. Nahan: We had a problem with those. 
Mr W.J. JOHNSTON: I was just using that as an example. Would those prepayments not have been shown as 
an asset in budget paper No 2? I do not see why they would not have been in budget paper No 2 and then netted 
off as a contribution, because the asset investment is $305 million—or whatever number the Treasurer gave 
me—which is, in round figures, the $217 million that the Treasurer said was the investment by the PPA plus the 
$85 million that it contributed. 

Dr M.D. NAHAN: I cannot answer that and nor can my adviser. We had an issue in Derby when someone gifted 
a wharf facility and we had a gifted asset problem. We tried to put a tax on top of the gifted asset. It is pretty 
rich, if you ask me; nonetheless, I do not know how this transaction took place. It might not have been the asset 
itself; it might have been a monetary commitment of some sort and was therefore treated differently, but I do not 
know. I am sure that we would have to go to the Treasury accountants’ section to deal with that or to PPA’s. 

Mr W.J. JOHNSTON: It is so good to see you in the chair, Mr Speaker, joining us at this time. It always so 
pleasant when you are in the chair. 

The SPEAKER: Thank you very much! 

Mr W.J. JOHNSTON: If it is $305 million less $150 million for the debt—that was the figure, was it not — 

Dr M.D. Nahan: It was $145 million. 

Mr W.J. JOHNSTON: The government will have to get a significant amount of money for this thing to make it 
worthwhile, because it has a $305 million asset and a $145 million debt on its books, so there is $160 million of 
net value on the balance sheet of the state. If the government does not get $160 million after the debt, it is clearly 
a bad deal. That is the first thing, and it goes back to what the Treasurer’s advisers told us about the 
$300 million. The next thing is: was there not also a special levy on the port users, as there was in Geraldton, or 
am I wrong about that? 

Dr M.D. NAHAN: My advice is that it is not specific to Utah Point. 
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Clause put and passed. 

Clause 31: Provision by State of indemnities and guarantees — 

Mr B.S. WYATT: Clause 31 states — 

(1) The Treasurer may, in the name and on behalf of the State, give an indemnity or guarantee in 
respect of a matter related to — 

(a) a section 10 disposal; … 

What guarantees and indemnities is the Treasurer looking to give and about what? 

Dr M.D. NAHAN: Again, this relates to the indemnity to the directors of the PPA potentially. 

Mr B.S. Wyatt: My understanding is that that is in subclause (2), but subclause (1) is broader than that, is it not, 
or is subclause (1) simply stating that the Treasurer can and subclause (2) narrows that down? 

Dr M.D. NAHAN: I can use either. The main purpose of it is for the executive officers and the directors at 
Pilbara Ports Authority, but there may be some other advisers such as Mr Mann here, who might need to be 
indemnified also. 

Mr B.S. WYATT: Outrageous, Mr Speaker! We may have to divide on this! 

Just so I understand, we actually have the power at clause 27. The legislation effectively states that it does not 
matter whether the contract, confidence, any duties or anything that is an offence under written law is breached, 
yet there still may be a requirement for indemnity. This is for the directors who are looking at saying that 
regardless of all these protections, they still want an indemnity for any liability that may be determined against 
them. Is there a scenario in which there may be a weakness, with all the protections, that still may lead to the 
triggering of a liability that needs to be indemnified? 

Dr M.D. NAHAN: This is a standard double indemnity, if the member wishes, that has been done for every 
asset sale, including the disposal of Western Power strangely enough, even though most of Western Power’s 
assets were disposed to state-owned entities. The directors generally request this. 

Clause put and passed. 

Clause 32: Takeover by State of certain obligations — 

Mr W.J. JOHNSTON: I am interested in whether this is a power to set aside agreements. The government has 
a lease contract with Qube and others on the yards, so the government could in fact take over the lease. 

Dr M.D. Nahan: Yes. 

Mr W.J. JOHNSTON: The land is being sold as a lease where there is already a lease; that is referred to in 
clause 32(1). Does subclause (3) relate to state agreements; is there anything there? Subclause (4) states — 

The Treasurer may authorise the payment of money to discharge an obligation that the State has taken 
over under subsection (2), whether by terminating the obligation or otherwise. 

If the Treasurer decides to take over an obligation on behalf of the state and under subclause (4) he authorises to 
make payment to discharge the obligation, I wonder whether that payment would be subject to review by the 
courts. Is that about the existing lease? For example, if the government got a bid that was worthwhile, it could 
punt the existing leaseholders, because it would be better for everybody—for the state anyway. Is subclause (3) 
all about state agreements? Under subclause (4), which refers to paying an obligation that the state has taken 
over under subclause (2), can that be reviewed? 

Dr M.D. NAHAN: In answer to the question on subclause (4), no, it cannot be reviewed. Subclause (2) mainly 
covers an instance in which the state, for instance, wanted to assume and not transfer environmental remediation 
and retain it with the PPA; subclause (2) provides that avenue. What was the member’s question about subclause 
(3)? 

Mr W.J. Johnston: Is it about state agreements? 

Dr M.D. NAHAN: No. 

Mr W.J. JOHNSTON: I did not realise that subclause (2) was about environmental obligations. 

Dr M.D. Nahan: No; that is one example. 
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Mr W.J. JOHNSTON: It pricked my memory about whether there were any offset obligations because 
sometimes when we do these developments there is an obligation to do an offset. I am wondering whether there 
are any environmental offsets for that facility. 

Dr M.D. NAHAN: That is another example whereby the state may well wish to retain that obligation. 

Mr W.J. Johnston: Is there? 

Dr M.D. NAHAN: Not to my advisers’ knowledge. 

Clause put and passed. 
Clause 33: Application of this Part — 
Mr B.S. WYATT: Clauses 33, 34 and 35 cover the power of the corporate vehicle. I have asked this question in 
the past. The clauses effectively restate the power of the corporate vehicle. I am curious about why these three 
clauses are necessary for inclusion in the bill. 

Dr M.D. NAHAN: We are setting up a subsidiary Pilbara Ports Authority and we need to empower the 
subsidiary with the same powers as the PPA. 

Clause put and passed. 
Clauses 34 and 35 put and passed. 

Clause 36: Term used: port facilities instrument — 
Mr B.S. WYATT: During the briefing we had with the staff who are at the table, we were advised that this dealt 
with a range of boilerplate parts in this bill. I understand that it is unique to this bill based on precedent from 
New South Wales. It might be easier, for the purposes of Hansard, if the minister outlines what is unique about 
part 5 and what it seeks to do. 

Dr M.D. NAHAN: This provision was from New South Wales; I remember the briefing. It elevates certain 
leases above the common law to protect the provisions of the lease document. 

Mr B.S. Wyatt: Why? 

Dr M.D. NAHAN: If we get an up-front payment for the lease and we terminate the lease, we will not have to 
reimburse the full amount of the lease. The lessees have to agree to that process. If we lease it and get an up-
front payment and terminate the lease before the end of, say, 50 years, the lessee agrees that we do not have to 
pay back the residual amount. There is a concern obviously that, under common law, that could be pursued in the 
courts. It would be obligation mitigator law. 

Mr B.S. Wyatt: Can you explain that mitigating loss? 

Dr M.D. NAHAN: We are overriding the common law rule to mitigate a loss. 

Clause put and passed. 
Clauses 37 to 42 put and passed. 

Clause 43: No compensation payable — 
Mr B.S. WYATT: One of the wonderful things about being in government is being able to make statements 
such as “no compensation payable”. There are so many protections in the boilerplates that effectively mean 
“You’re not liable for breach; we’re not liable for breach” et cetera. We have just made the point around the 
elevation of the lease documents so that, effectively, there is not a requirement on the state to mitigate loss in the 
circumstances the Treasurer outlined if a lease is terminated. Why is the “no compensation payable” clause 
required? Is there a concern, by way of common law or breach of a particular contractual duty, that there may 
still be a compensable claim against the state because of what is happening by way of this bill? 
Dr M.D. NAHAN: Let us say that the Pilbara Ports Authority has an agreement with one of the users that 
terminates the lease in case PPA sells the asset. This clause will enable us to not pay compensation and override 
that agreement, basically. 
Mr B.S. Wyatt: We have dealt with clause 42, but does this clause flow from clause 42? The Treasurer may 
recall the question I asked before about whether there is any capacity for Atlas, for example, or any of the users 
by way of their own contractual agreements with the PPA, to say, “Under our own agreement, you can’t sell 
Utah Point.” 
Dr M.D. NAHAN: No. 
Mr B.S. Wyatt: Does clause 43 flow from clause 42? 
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Dr M.D. NAHAN: No, not really. Clause 42 deals with breach of confidence. Basically, clause 43 is 
a mechanism by which the existing agreements with PPA and other parties cannot stop the transaction from 
going ahead. 
Mr B.S. Wyatt: Is that clause 42? 
Dr M.D. NAHAN: That is clause 42. Clause 43 follows on from that in that if there were an agreement that 
entailed compensation—if, let us say, PPA had an agreement with somebody and that agreement included 
compensation—this clause would override it. 
Clause put and passed. 
Clause 44: Government agreements not affected — 
Mr W.J. JOHNSTON: I would love to know what the Minister for Local Government had in his hand when he 
walked into the chamber; I am sure he would have been happy to share it! 
Mr B.S. Wyatt: He’s had a rough 12 months. 
Mr W.J. JOHNSTON: Yes, he obviously has. 
Obviously, the Labor Party supports this provision that means the agreements we have entered into will remain 
valid. It could be said that some state agreements are not very good and others are better, but once agreed they 
should stand. That is basically what this provision states. Does the government have advice on the state 
agreement acts that may be impacted by this legislation that we are protecting by this clause? 
Dr M.D. NAHAN: The member for Cannington is right; this clause will not alter any state agreements. The state 
agreement acts are the Iron Ore (Mount Newman) Agreement Act 1964 and the Iron Ore (Mount Goldsworthy) 
Agreement Act 1964. Those are very old ones. 
Mr W.J. Johnston: Are they the only two? 
Dr M.D. NAHAN: They are the primary ones. 
Mr W.J. Johnston: And there are no others? 
Dr M.D. NAHAN: There are other ones that existed, but the assets in question that are affected have been 
transferred to those two. 
Mr W.J. JOHNSTON: Just very quickly, to clear it up, Fortescue Metals Group and Roy Hill will not 
experience any impact from the sale agreement. 
Dr M.D. NAHAN: Yes. They of course are on the other side of the harbour, at a significant distance, and there 
is no expectation for the operation of Utah Point to impact their operations. Of course, the port of Port Hedland 
allocates capacity. 
Clause put and passed. 
Clause 45: Regulations for purposes of, or consequential on, section 10 disposals — 
Dr M.D. NAHAN: I move — 

Page 31, line 3 — to delete “or 4” and substitute — 
, 4 or 5 

This amendment corrects a typographical error. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 46: Regulations for purposes of providing access to services — 
Mr W.J. JOHNSTON: This is the provision that establishes the right to create the regulatory environment that 
will regulate the new port owner. As I understand, the commitment from the government, which is what I am 
going to ask the Treasurer to repeat, is that he will table in the house the draft regulatory environment. 
Obviously, that is absolutely crucial to the view of the opposition on the sale. It is absolutely critical, so can I get 
an assurance that we will have that, and perhaps an indication of when we will have it? 
Dr M.D. NAHAN: I now table the key features of the proposed Utah Point bulk handling facility regime for 
access and pricing for the information of members. 
[See paper 3884.] 
Mr B.S. Wyatt: Can you just confirm that that is the starting point of negotiations with bidders? 
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Dr M.D. NAHAN: That shows the key aspects of our approach to access. It is a summary of the starting points, 
just to let members know. I read some of those out, very boringly, yesterday. I wanted to get them in—very 
important histories. The next stage will be to build detailed draft regulations, and we will table those in 
Parliament. 
Mr B.S. Wyatt: Okay, so this is a summary of that draft, that you are talking about. 
Dr M.D. NAHAN: It is a summary of the key points that we are working on now. The next one is the draft 
regulations, which I will table at the same time as we go to the data room. Then, of course, as I indicated before, 
the regulations will be tabled in Parliament subsequently, and they will also be embedded in the contract with the 
purchaser, so members will be able to see the draft and, subsequently, the final regulations and the regulations 
embedded in the agreement. When we get to the data room, we will provide that at about the same time. I am not 
sure when that will happen and when we are sitting; it could be in July. 
Mr B.S. WYATT: I want to make the point that what the minister is doing in providing the draft regulations is 
a very key issue that the opposition is keen about. We were initially surprised at the briefing that that was not the 
case. For the purposes of transparency, we are very pleased that the government is indeed providing the draft 
regulations before the bidding process begins. The minister said that the Economic Regulation Authority will be 
the regulator. Has the ERA been notified of that? 
Dr M.D. NAHAN: Yes. It has been talked to at an officer level. I have indicated to the chairman that this is 
a possibility. We now have to sit down and work through what this means for its workload. I have a couple of 
statements about the ERA. We are looking for a new chairman and that should be decided soon. 
Mr W.J. Johnston: Pay them $400 000 and you’ll get one. 
Dr M.D. NAHAN: Yes, the chairman did get quite a good pay packet. We are also looking at revising some of 
the ERA’s functions because the plan is to move the energy regulation functions to the Australian Energy 
Regulator. We are looking at revamping the ERA’s functions to do this and also to do more 
Productivity Commission–type inquiries. There will be some revamping. I have discussed it with the existing 
chairman—not the new chairman—to highlight that this will be on his work program. We assume the same thing 
for the port of Fremantle and that we will work through other changes to the work program. Yes, the ERA will 
be the regulator and there will be some changes to the ERA’s functions. We have not gone into any great detail 
with it yet on this. We are trying to work through this process ourselves. The policy role for this has been driven 
by Treasury. The regulation oversight will be done by the ERA. 
Mr B.S. WYATT: In any event, there is actually no rush to get the regime in place simply because the contracts 
that are currently in place, as I understand it, are effectively the regime until those contracts expire. 
Dr M.D. Nahan: Yes. 
Mr B.S. WYATT: What is the date by which the regime needs to be in place? I assume that is when the first 
contract expires, but can the minister confirm that for me? 
Dr M.D. NAHAN: Yes, that is a good point. It is as soon as there is spare capacity. 
Mr B.S. WYATT: Yes, okay. I have one question on that: is that likely to be sooner than the expiry of 
contracts? 
Dr M.D. NAHAN: The member would think that is a high possibility, yes. 
Mr W.J. JOHNSTON: I know that we still have to deal with the definitions, which is going to take some time 
because they are quite complex. I want to get on the record that I will probably talk about this tomorrow in the 
third reading because there is quite a lot of information in here and we will probably make some remarks 
because this is quite a key point. Going back to thinking about some of the government’s other privatisations, not 
just here in Western Australia, but elsewhere, this is actually the key point. If the government gets this wrong, 
we will end up with litigation forever—look at the Railways (Access) Code. 
Dr M.D. NAHAN: Yes. It is probably not going to be the biggest issue for Utah Point because of the nature of 
it, but it is an important principle to try to find a pricing and access regime for these types of assets. We are 
going to work on this template for Fremantle. Honestly, if the Melbourne ports people had thought through the 
things like we did, they would be in better shape. This has been driven by discussions with not only ourselves, 
but others. It is trying to push the envelope on regulation of these types of assets learnt from activities in other 
states and discussions with the Australian Competition and Consumer Commission and others. 
Clause put and passed. 
Clause 47 put and passed. 
Schedule 1 — 
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Dr M.D. NAHAN: I move — 
Page 34, after line 21 — To insert — 

Schedule 1 — Utah Point Bulk Handling Facility 

 
Dr M.D. NAHAN: They have changed the colours. They were grey and brown; they are now red and red. That 
is not a good idea because a lot of this stuff is in black and white. Parliamentary counsel is responsible for the 
colours. 
Mr W.J. JOHNSTON: This is actually quite critical and a big decision, because the government is narrowing 
legislation that in its original form was about everything in the Pilbara Ports Authority. 
Dr M.D. Nahan: Potentially 
Mr W.J. JOHNSTON: It was. I am not saying that the government was going to rush out tomorrow and sell it, 
but had the bill passed in its original form, the government would have had that authority. I know there is 
wriggle room and bits can be added and subtracted. For example, the car park is not red on the map, but in the 
end it might be that the car park gets tossed in—who cares; it is part of the same thing. This is absolutely critical 
to the legislation. I am sorry, but we will have to talk about this when we get to new clause 3. This is a major 
change. Although we continue to oppose the bill, this is a big victory, if you like, for the opposition’s criticism of 
the original legislation. 
Dr M.D. NAHAN: We will discuss this when we get to new clause 3, where it is fleshed out. The member is 
right; it did provide omnibus power to sell other assets, which was always our principle to sell. As the member 
indicated, I think in response to the second reading, it was always advertised as the Utah Point facility; that was 
always the purpose. As the member said, we can explore some of these other issues such as the road and car 
park, but it was always our purpose to come in and narrow it down to a specific asset. Therefore, if a future 
government wanted to sell another asset of the port of Port Hedland, it would have to amend this act or replace it. 
It is particularly important because the port of Port Hedland is expanding its assets base, as the member for 
Cockburn said, to include things like Gorgon and Barrow Island, so it is very important it is just this asset. The 
government did keep it open for a reason; we were exploring the sale of other assets at the time, but we have 
narrowed it right down. 

Schedule put and passed.  

Postponed clause 3: Terms used — 

Resumed from an earlier stage of the sitting. 

Mr W.J. JOHNSTON: If I could just get some procedural advice, we are going to deal with the amendments 
and I want to try to do it as quickly as possible, but there are obviously questions unrelated to the amendments 
that we need to deal with. What is your suggestion for the fastest way to do that, Mr Speaker? 
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The SPEAKER: I think you should just go through what you want to deal with from the start of postponed 
clause 3 and then we will deal with the amendment when we get to it. I think that would be the most sensible 
way. 

Mr W.J. JOHNSTON: Okay; thank you. Some of these have been resolved because we are narrowing the scope 
of the amendment. For example, I would have been going on at quite some length about exactly what the assets 
were. 

Dr K.D. Hames: I’m sure Ben’s all over it! 

Mr W.J. JOHNSTON: No; I marked up my notes because the original form of the bill was huge and now we 
are narrowing it down. The minister made the point that originally it could have included the port aspects of the 
Gorgon project. It would have been enormous, which is why I marked up on page 2 the questions of asset and 
authority. I turn to page 3 and the definition of the word “lease” includes a concurrent lease, a sublease or 
a concurrent sublease. I am just seeking clarification about the status of the leases to those that have the 
stockyards. Effectively, what is happening is that they will have a new landlord but otherwise their arrangements 
will remain the same. 

Dr M.D. NAHAN: A concurrent lease provides for the new entity to step into the shoes of the PPA and assume 
the existing leases. 

Mr W.J. JOHNSTON: There is not going to be any right to negotiate other things that are covered by the port 
access arrangement because, as we discussed when we were dealing with clause 46, that is just about the service 
provision at the port. The leases on the stockyards are in the same position as any other tenant. If they get into 
a dispute with the landlord, they have to take their chances. 

Dr M.D. NAHAN: We are going to preserve, not amend, the existing leases. 

Mr W.J. Johnston: Sure, but those leases are not for 50 years. 

Dr M.D. NAHAN: No, they are not. They are for whatever the duration of the lease is. 

Mr W.J. Johnston: Yes, so at the end of the existing lease — 

Dr M.D. NAHAN: They have to negotiate, and the access and pricing regime comes into place at the end of 
those leases, or, as we say, when capacity comes due—available. 

Mr W.J. JOHNSTON: My understanding—please correct me if I am wrong—is that clause 46 relates to the use 
of the port, not the land itself. As we have discussed, there are two separate businesses, are there not? There is 
the regulated asset of owning the infrastructure and then the regulated activity of operating the infrastructure. But 
I had a quick glance through, and according to my reading of clause 46, the regulatory regime is about the 
operations of the port, not the leasing of the stockyards. So in five or seven years’ time when the leases on the 
stockyards expire, those people are going to have a serious business issue because they are going to be sitting 
there with all this investment in that location and no protection from the behaviour of the landlord. 

Dr M.D. NAHAN: Yes, when the leases run out, they are going to have to negotiate. What their investments 
will be at that time, I do not know, so, yes, that is part of the renewal of the leases. 

Mr W.J. JOHNSTON: I think we have defined the liabilities at $145 million, and then we get to the definition 
of “port asset”, at which point the minister is going to move an amendment, so I will let him do that because that 
is my next question. 

Dr M.D. NAHAN: I move — 

Page 4, line 7 — To delete the line and substitute — 

the State by, a corporate vehicle,  

to the extent to which the business, asset or liability relates to or comprises the Utah Point 
Bulk Handling Facility or is owned or managed by the Authority and is, in the Minister's 
opinion, associated with the Utah Point Bulk Handling Facility;  

Mr B.S. WYATT: I am curious about why the Treasurer has taken this approach to this amendment. 
“Port asset” will still be defined at paragraphs (a) and (b) as it currently is. It effectively starts with a broad 
definition. The proposed amendment could state “only in so far as it applies to the Utah Point bulk handling 
facility”. Why does the proposed amendment not simply state “‘port asset’ means the Utah Point bulk handling 
facility”? Later on, the Treasurer is about to insert a definition of “Utah Point bulk handling facility”. Why is 
there such a lengthy definition of “port asset”? It would seem to me we could do this simply by saying that the 
effect is the Utah Point bulk handling facility. 

Dr M.D. NAHAN: The parliamentary draftsman advises that this is the simplest and clearest way to go about it. 
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Mr B.S. Wyatt: Really? 

Dr M.D. NAHAN: It is also a difficult asset to define with enough specificity for drafting purposes because of 
its three-dimensional nature, including the tunnel and the conveyor belt over the facility. It is more than just the 
land; it is also the services provided through it. 

Mr B.S. WYATT: The proposed amendment states, in part — 

… the Utah Point Bulk Handling Facility or is owned or managed by the Authority and is, in the 
Minister’s opinion, associated with the Utah Point Bulk Handling Facility; 

I get the Treasurer’s answer, but it still strikes me as inconsistent with the definition of “port asset” in paragraphs 
(a) and (b). Why would we not simply delete all of that and state “‘port asset’ means the Utah Point bulk 
handling facility as owned and managed by the authority and is, in the minister’s opinion, associated with the 
Utah Point bulk handling facility”? Paragraphs (a) and (b) are very wide, but we propose to tack on a narrowed 
down definition. 

Dr M.D. NAHAN: Maybe I can get advice. 

Mr B.S. Wyatt: I am not going to pursue it; I am just curious. 

Dr M.D. NAHAN: I know what the member means. This happens often in legal advice. I think the draftsman is 
saying that this is not just the asset; it is services tied to the asset. It is the asset, the leases associated with the 
asset—to some extent the monitoring instruments—and the services provided for it. It is not only the physical 
assets. I suppose it is the whole or any part of a business—business is different from an asset—carried out by the 
authority. It starts off generally defining it and then ties it to the physical asset. 

Mr W.J. Johnston: Does this qualification apply to both paragraphs (a) and (b)? 

Dr M.D. NAHAN: Yes. 

Amendment put and passed.  

Mr W.J. JOHNSTON: Before the minister moves his amendment, I remember the question I had that I could 
not ask when we got to clause 4(2) because we had not dealt with it. Page 2 of the bill states — 

associated asset means an associated State asset or an associated SC asset; 

associated SC asset has the meaning given in section 4(2); 

This is the one I pointed out when we touched on it. This seems like a circular definition. Clause 4(2) states — 

An associated SC asset is any asset or liability that — 

(a) is owned by, or managed on behalf of the State by, a statutory corporation; and 

(b) is, in the Minister’s opinion, associated with a port asset. 

Mr B.S. Wyatt: Which we just amended. 

Mr W.J. JOHNSTON: Yes. The government is defining “associated asset” as an associated state asset or what 
is covered in clause 4(2). “Associated asset” must include clause 4(2) but also other things. I am not certain how 
that actually works because clause 4(1) discusses an associated state asset, which is included in the definition 
that we are discussing, but apparently an associated asset includes an associated SC asset. Does the Treasurer see 
what I mean? The government is defining one as one thing and the other as two things. 

Dr M.D. NAHAN: There are three types of statutory assets. Some of them are defined. One is statutory 
corporations, and that is defined in clause 4(2). There are associated Pilbara Ports Authority assets and there are 
other associated state assets such as LandCorp or the Department of Land—crown land. Again, these are 
definitions. There are three types of associated assets that have to be dealt with, potentially, in this omnibus bill. 
I move — 

Page 5, after line 15 — To insert — 

Utah Point Bulk Handling Facility means — 

(a) the Authority berth known as berth 4 (shown for information coloured red and marked as 
“PH 4” on the map in Schedule 1); and 

(b) the Authority stockyards known as stockyard 1 (shown for information coloured red and 
marked as “Stockyards” on the map in Schedule 1); and 

(c) the Authority stockyards known as stockyard 2 (shown for information coloured red and 
marked as “Atlas Stockyard 2” on the map in Schedule 1). 
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Mr W.J. JOHNSTON: None of the ancillary space around Utah Point is being included in the definition, which 
is fine by me; I am not arguing it should be. The government has wriggle room because, as the Treasurer knows, 
we have a bit of extra space. For example, the easement for the conveyer belt is not part of the asset that we are 
selling unless it is included in the capacity to include additional space. It seems that we are fixing the BHP 
problem because its conveyer that goes over the top between its north and south berths will clearly have primacy, 
but whoever buys this will have to negotiate to access the infrastructure they need to operate the port. The 
government has gone from having an incredibly wide definition to this incredibly narrow definition. 

Dr M.D. NAHAN: That is very interesting. One of our problems is that, again, this is a two-dimensional map. 
There are two conveyer belts going to BHP and an intersection between these two. If we showed that line on the 
map, we would potentially breach BHP’s conveyors. We are going to deal with this as an associated asset to the 
facility. It will be defined in the transfer orders as such, and in the transfer orders we will deal with the third 
dimension. 

Mr B.S. Wyatt: And that then becomes part of licences and other rights’ transfer? 

Dr M.D. NAHAN: Yes. 

Mr W.J. JOHNSTON: We all want to go home so I am not going to labour these things, but it is very technical 
information and it is probably good to get as much detail on the record as possible. This goes to my good absent 
friend the member for Willagee’s question earlier tonight about the BHP conveyer, because it is solving the 
problem by getting rid of it. The member for Willagee was asking whether it was an easement and about what 
right BHP had over the air in the spot, but it is just being fixed by taking it completely out of the sale process. 

Dr M.D. NAHAN: That is one of the reasons we kept this very broad—to avoid this definition. To give the 
State Solicitor’s Office and parliamentary draftsmen credit, they were very creative in coming up with something 
to not only facilitate my request for a definition to restrict the sale of the asset, but also overcome BHP’s 
requirement that we do not interfere with the agreement. The way they have creatively done it is to have 
associate assets defined. The issue of the car park is not included in the asset. My advisers have informed me that 
if we include it with a car park, it will be perceived as an associated asset. I have been there a number of times, 
as has the member for Cannington, and a number of people park outside for a range of reasons. That might be 
part of the negotiation and that will be stated as such. 

Amendment put and passed. 

Postponed clause, as amended, put and passed. 
Title — 
Dr M.D. NAHAN: I move — 

Page 1 — to delete “any business” and substitute — 

“certain businesses” 

Amendment put and passed. 
Dr M.D. NAHAN: I move — 

Page 1 — to delete “the assets” and substitute — 

“certain assets” 

Amendment put and passed. 

Title, as amended, put and passed. 
House adjourned at 9.50 pm  

__________ 
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